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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.34(U) 15.  

Complainant             :  State 

          Vs 

Accuseds     :  Tirtha Gowala 

 

  Charge : U/S 376 IPC 

 

Dates of hearing  : 14.5.15, 27.5.15, 26.6.15, 14.7.15,17.7.15. 

Date of Judgment   : 17.7.2015. 

For the State   : Mr. B.Chetry, Addl. Public Prosecutor, Udalguri.. 

For the accused : Mr. T.C.Boro, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Tirtha Gowala is put for trial for allegation of 

charges U/S 376 of IPC.  

2. The prosecution case, according to FIR, in brief, is that on or about 9 

PM of 13.6.14 accused forcefully taken one Bhima Darjee, D/o- Dambaru 

Darjee while she was  in bed at their own home situated at NO.3 Dimakuchi 

village. The victim was taken by accused  in a Bajal Platina bearing registration 

No. AS.12-D-3463. Till the filing of the ejahar whereabouts the victim is not 

known. Hence this prosecution case.  

3. The FIR was lodged by informant Bharat Chetry before the O/C, 

Dimakuchi P.S. On receipt of the ejahar the O/C, Dimakuchi P.S. registered the 

case vide Dimakuchi P.S. case No. 57/14   U/S 357/498  IPC. After completion 
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of usual investigation, the O/C, Dimakuchi P.S. sent up the case for trial 

against the accused person by filing charge-sheet U/S 376 IPC.  

4. After commitment of the record accused appeared before this court and 

after hearing both parties framed charge U/S 376 IPC. Particulars of the 

charges are read over and explained to the accused, to which he pleaded not 

guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined as many as eight 

witnesses. Ld. counsel for accused submitted to close the evidence on the 

ground that  the victim of the case no way support the prosecution case. In 

fact she at her own will voluntarily eloped  with the accused during the time. 

That apart, she has clearly stated that she has no any objection  if the accused 

is enlarged on acquittal.  

 Heard both sides.  

 On close scrutiny of the evidence  on record particularly the statement 

of PW.8, the victim has not supported the prosecution case. So, I think it 

would be futile to examine the other witnesses. 

 It has been held in S. Rama Reddy Vs. R. Remy Reddy, reported in AIR 

(SC)( 2008) 2006 that speedy trial is the fundamental right of the accused 

person.  

 Considering the aforesaid view coupled with the aforesaid mandate of 

the Hon’ble Apex Court, prosecution evidence is closed.  

 Accused is examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused put before him for his 

explanation where he denied the evidence and allegation and declined to give 

defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.  

  

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

 (i) Whether on or about 9 PM at Duinadimukh under Dimakuchi P.S. accused 

committed rape on Smti. Bhima Darjee? 
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 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Patu Boro, who decalred hostile stated that he knows both the 

accused as well as complainant. He also knows the victim girl. The incident 

took place about one year ago. Thereafter, she knows nothing.  

10.  PW.2, Bharat Chetry, the complainant,  stated that he is complainant of 

this case. He knows the accused. The incident took place on or about one year 

ago. Ext.1 is the ejahar which he filed. Ext.1(1) is his signature. He also knows 

the victim girl. Being VDP secretary of the village on being came to know the 

incident he filed the ejahar. Dambaru Darjee is the husband of victim. He 

heard that the victim was missing from their home. Accordingly he went to the 

house of accused. But he did not get the victim. Thereafter he came to know 

that the victim was recovered. According to him the husband of the victim is 

resides at Bangalore. As such, the victim resides with her parental house.  

 In cross-examination he admitted that he cannot say who has taken the 

victim.  

11.  PW.3, Sanjoy Ramchiary stated that he knows the complainant as well 

as accused and victim. The incident took place one year ago. The victim was 

married to a person belongs to their village. The original house of victim is at 

Tangla. But one day the victim was missing. That was informed to him by the 

secretary of VDP. He also turned hostile.  

12.  PW.4, Sri Obang Mize stated that on 16.6.14,  while he was posted as 

Munsiff cum Judicial Magistrate, 1st Class, Udalguri in connection with 

Dimakuchi P.S. case No.57/14 U/S 457/498 IPC, he has recorded  the 

statement of victim Bhima Dorjee U/S 164 Cr.P.C.  according to direction of the 

then ld. CJM. Udalguri. He has recorded her statement in his court chamber. 

She made statement voluntarily before him in his chamber. At the time of 

recording her statement there was none in his chamber other than him and 

her. After recording her statement he has read over it and she accepted as 

correct and put her signature thereon. Ext.2 is the statement of Bhima Dorjee. 

Ext.2(1) is his signature. 

13. PW.5, Dr. Ajanta Bordoloi stated that on 15.6.14, she was serving as 

Sr. M. & H.O. at Mangaldai Civil Hospital.  On that day, she examined the 
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victim Mrs. Bhima Dorjee, W/o- Dambar Dorjee of village Duivitikash under 

Dimakuchi P.S. The girl was escorted by WHG. Sagarika Deka, in presence of 

staff nurse Purabi Baruah. On examination, she  found the following:-  

Physical examination:- 

 

Height- 145 cm, weight- 30 Kg, teeth- 14/14, axillary hair- present, pubic hair- 

present, breast-  developed, , valve- NAD, uterus- normal, vagina- OS admits 

one finger, libia:mazora- normal, libia: minara- normal.  

 No injury mark on her private parts.  

Mental condition- normal.  

Vaginal swab examination for spermatozoa:- no spermatozoa seen. 

 

RADIOLOGICAL EXAMINATION:- 

 

X-ray for age determination:- Approximate age 16-17 years. 

 

Opinion:- 

 

(1) No comment could be given regarding sexual intercourse. 

(2) No injury seen on her private parts.  

(3) Approximate age 16 to 17 years. 

 

Ext.3 is her report and Ext.3(1) is her signature.  

 

 

14.  PW.6, Prakash Tamang stated that he knows both the complainant and 

accused. He also knows the victim. He was informed by villagers that daughter 

of Bharat Chetry was kidnapped by somebody. But he cannot say who has 

kidnapped the said victim. Then he turned hostile. 

15. PW.7,Arati Gowala stated before the court that accused is her nephew. 

At the relevant time accused took one girl to her home, introduced her as a 

friend of the accused. As there was a late night so the girl was reside in their 

home. In the next day police has taken the girl from their home.  
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 In cross-examination she admitted that the said girl never complained 

anything to her.  

16. PW.8, the victim stated that the complainant is the VDP secretary of 

their village. He knows the accused. She loved accused so she eloped with the 

accused at her own will. At the time of incident she was 18 years old. During 

that time though she was married with Dambaru Bahadur but they separated 

from her husband. Then she went with the accused to marry with him. But the 

villagers did not like this. So, this case was filed. After institution of the case 

police took her. Then she was examined through doctor. Her statement was 

also recorded through the Magistrate. Ext.2 is the statement made before the 

Magistrate. Ext.2(2) and 2(3) are her signature. She stated that she made such 

statement as stated in the Ext.2  under compulsion. As the villagers and police 

personnel asked her to make such statement so according to their dictation 

she compelled to make such statement. She further stated that she has not 

been asked by any body neither threatened her to make such statement today 

in the court. She made statement with her sound state of mind today. She 

further added that according to the threatening and dictation she was bound to 

tell her age as 15 years before the ld. Magistrate. The statement made in this 

court is a real statement which she made voluntarily.  

 In cross-examination she clearly stated that the accused is an innocent 

person as such she has no objection if the accused is enlarged on acquittal. 

She further admitted that she at her own will and voluntaries eloped with the 

accused. So she does not like to proceed the case against the accused.   

17. These much is the evidence of prosecution. Defence plea is total denial.  

18. I have heard the ld. Counsel for both sides. 

19. Ld. Counsel for accused submitted that prosecution has failed to prove 

the case against the accused  as prosecutrix herself bid by to prosecution case 

by stating that she at her own will eloped with the accused with intention to 

marry with him. Besides, she expresses that she has no objection if the 

accused is enlarged on acquittal.  

20. I have heard  Ld. P.P., Udalguri, who has also conceded.  

21. Keeping in mind the argument advanced by ld. Counsel for both 

parties, I am going to dispose the case as follows.  

22. To prove the offence U/S 376 IPC, prosecution must prove that:-  
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(i) Sexual intercourse by a man with a woman; 

(ii) The sexual intercourse must be under circumstances falling under any of 

the six clauses given under Section 375, IPC;  

(iii) That the accused had sexual intercourse with his own wife aged under 12 

years.  

23. Here in the present case as stated above, prosecutrix, who clearly 

stated that it is her own will she eloped with the accused to marry with him as 

both love each other. She further added that she has no objection if the 

accused is enlarged on acquittal. The statement of victim is totally silent as to 

any of the ingredients as mentioned above u/S 375 IPC. There is no any 

evidence that the accused had sexual intercourse with the victim by any means 

with consent or without consent.  

24. In regard to age about the victim at the time of alleged occurrence, the 

victim in the court stated that at the relevant time her age was 18 years and 

the day of deposition her age is 19 years. But, in her statement u/S 164 Cr.P.C. 

she stated that her age was 15 years. The prosecutrix, who made statement 

before this court that at the time of recording her statement 164 Cr.P.C. she 

was compelled by the villagers and the police personnel to make such 

statement as to her age and also to forced a concocted story. On the other 

hand the prosecutrix stated before the court that she made statement before 

the court voluntarily and at her own will. She further added that the statement 

made before the court is a real fact. But the statement made U/S 164 Cr.P.C. is 

under duress and the statement made before the police make under duress of 

the villagers and police. So, that statement made u/S 164 Cr.P.C. is concocted 

as compelled to make by the villagers and police. That apart, according to 

prosecutrix at the relevant time she was a married woman though separated 

from her husband. If the statement before the court is believed,  then there is 

no evidence that she has been committed rape by the accused as charged.    

25. Under such circumstances, I am constrain to hold that prosecution 

failed to prove the charge u/S 376 IPC.  

26. Under such circumstances, I am bound to hold that accused is entitled 

to get the benefit of doubt. Hence, I have no hesitation to hold that accused is 

deserved for. As such, acquit him and  set him at liberty forthwith.  

Liabilities of bailor is hereby discharged. 
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Let the GR case No. 539/14  be sent to the ld. committal court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 17th  day of 

July,15 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 
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